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Current Topics. 


Counsel as Witness. 

THERE was an interesting legal discussion in Mr. Justice 
BENNETT’S court on 14th July, when it was proposed to call 
a member of the Inner Bar to give evidence in court as to his 
recollection of the circumstances leading to a compromise settle- 
ment of some litigation. The barrister whose evidence it was 
intended to use was Mr. R. G. BLANcO WuirtE, K.C., and 
eventually, after some legal argument as to whether he had to go 
into the witness box or could make his statement from the bar, 
and as to whether he could be cross-examined or not, he gave 
a lucid statement from the bar, and was ‘‘ cross-examined ”’ by 
Mr. W. P. SPENs, K.C., and Mr. M. O. STRANDERS. It seems that 
counsel cannot be called as a witness in an action in which he 
appears as counsel (Ex parte zekiel (1941), 2 All E.R. 546,) unless 
he first withdraws from the case (Cork, Eastern Division, case 
(1911), 6 O'M. & H. 318). In any case his ec.idence is usually 
subject to privilege, which can only be waived by consent of the 
client (Baillie’s Case (1788), 21 St. Ir. 340). In Kempshall v. 
Holland [18951 2 Ch. 638, a compromise by counsel was _ set 
aside by the Court of Appeal on the ground of mistake, reversing 
the decision of KEKEWICH, J. The latter had allowed a statement 
to be made at the bar by the plaintiff’s leading counsel, as to 
what he understood when he signed the compromise, and the 
propriety of this course was not questioned by the Court of 
Appeal. Mr. Justice KEKEWICH stated that he was following the 
precedent in Kempshall v. Holland (1895), 14 R. 336, in which 
counsel wrote out a statement as to an alleged compromise of 
litigation and offered to put it in the form of an affidavit. Lord 
EsHER in that case allowed the statement to be read by counsel, 
who had made it, and said that he would never admit an affidavit, 
but trusted to the honour of counsel. The court then asked 
some questions arising out of the statement, which counsel 
answered from his place in the front row. In Wilding v. Sanderson 
76 L.T.R. 346, Byrne, J., expressed his willingness to receive 
the unsworn statements of counsel as to what had led to their 
consent to an order of the court, but it was suggested by counsel 
for the plaintiff that the evidence might be rejected if the 
case went further, and they were therefore sworn, examined and 
cross-examined standing in their robes at the bar. Counsel 
are sometimes said to make bad witnesses, but the experience 
of those who have seen and heard counsel giving evidence does 
not wholly bear this out, and probably there are no fewer good 
witnesses among barristers than in any other class of the 
community. 


The Home Guard and Death Duties. 

_AcCCORDING to a Scottish decision in the Court of Session on 
17th July (The Times, 18th July), a member of the Home Guard 
is not a common soldier within the Finance Act, 1894, which 
excludes the estates of soldiers from estate duty. A commander 
of the Home Guard had been killed by the explosion of a hand 
grenade dropped during instruction. He left an estate valued at 
£300,000, and the Inland Revenue claimed £64,000. LorD 
Keiru, in the course of a deferred judgment, said that to define 
the Home Guard in August, 1940, as a self-contained force, 
consisting of nothing but common soldiers, was to convey an 
idea that bordered on the fantastic and was contrary to fact. 
His lordship pointed out that the estate had been conceded relief 
under the Act of 1924, and he committed the case so that the 
amount due to the Revenue could be computed. It is interesting 
to note that on 16th July, in reply to a question by Mr. THORNE, 
in the House of Commons, the Chancellor of the Exchequer stated 
that the estate of any member of the Home Guard who died 
from wounds inflicted, accidents occurring or disease contracted 
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whilst on duty was entitled to the relief from death duties 
conferred on the estates of soldiers, sailors and airmen by s. 38 
of the Finance Act, 1924. The Chancellor refused to comment 
on the Scottish case as it was then sub judice. Until a full report 
of the judgments of the Court of Session is available little comment 
is possible. The exemption claimed arose under s. 8 (1) of the 
Finance Act, 1894, which exempts the property of ‘‘ common 
seamen marines or soldiers ’’ who are slain or die in the service of 
His Majesty, and this was extended to airmen by the Air Force 
(Constitution) Act, 1917, s. 18, and (1918), S.R. & O., No. 652. 
Section 38 of the Finance Act, 1924, embraces a more compre- 
hensive class of persons, viz., any person who dies from wounds 
inflicted, accident occurring or disease contracted, within three 
years before death, while on active service against an enemy, or 
on service of a warlike nature or involving the same risks as 
active service and was at the time either subject to the Naval 
Discipline Act, or to military law, under Pt. V of the Army Act, 
or to the Air Force Act. The exemption is discretionary and 
very limited. We shall await with interest a full report of the case. 


The Army and Free Legal Advice. 

THE news that free legal advice is to be provided ‘to those 
members of the Army and of the Women’s Auxiliary Services 
who are in need of it will be received with general satisfaction. 
An announcement to that effect was made by the Lord Chancellor 
in the House of Lords on 14th July in answer to a number of 
questions by LorpD HUTCHINSON OF MONTROSE relating to an 
Army Council Instruction which had just been published. After 
reviewing the facilities for free legal aid which are at 
present available, and expressing the gratitude of the House to 
those professional men who gave their services without reward, 
the Lord Chancellor stated that there must be some test of means, 
and in order to avoid an unnecessary inquiry of that sort the new 
scheme provided for advice and assistance for soldiers up to and 
including the rank of sergeant. The only qualification was that 
an individual sending in an application should say that he had 
not sufficient private resources to enable him to employ a solicitor. 
His lordship appreciated that a subaltern might be as much in 
need of this sort of help as a man in the ranks, but it was important 
to get the scheme on foot and working, and this point would 
receive full and careful consideration. There had been established 
in each command a Command Legal Aid (Civil Affairs) Section, 
which would consist of officers who from their peace-time avoca- 
tions were qualified solicitors or barristers or men who otherwise 
had experience in legal affairs. There would also be in unit and 
in formation headquarters Legal Advice Bureaux where barristers 
and solicitors serving in the Forces would give voluntary advice 
and help, and where, if necessary, civilian lawyers living in the 
neighbourhood would attend to supplement their labours. The 
main functions of both Command Legal Aid Sections and Legal 
Advice Bureaux would be advisory, and where the subject-matter 
was likely to result in litigation the officer would refer the papers 
to the local Poor Persons Committee or the Poor Persons 
Committee of The Law Society in London. The officers of the 
Command Legal Aid Sections would act in liaison between The 
Law Society’s Services Divorce Department or local Poor Persons 
Committees and the soldier. For instance, they would assist in 
getting statements from the applicants and any necessary 
witnesses. In reply to a number of questions raised in the course 
of the debate which followed, the Lord Chancellor said that the 
assistance which would be provided did not extend to criminal 
cases, because the Poor Persons’ Defence Act provided the regular 
machinery for those cases. Affiliation cases also would not be 
covered by the scheme, nor would county court cases, but the 
scheme only applied to litigation in the High Court, as experience 
had shown that it was there that help was chiefly needed. The 
scheme is to be introduced into the Royal Air Force, and possibly, 
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later on, into the Navy. Perhaps the most welcome feature of 
the Lord Chancellor’s announcement is that the scheme is only a 
beginning, and that proposals for its improvement would receive 
careful consideration. In this connection it might be worth 
considering whether, in view of the fact that the serving soldier’s 
anxieties extend to hire-purchase and rent problems in the county 
court as well as matrimonial cases in the High Court, the scheme 
could not be extended to cover such cases where the cost of legal 
representation is outside the applicant’s means. 


War Damage (Amendment) Bill. 

THE first important amendment to the War Damage (Amend- 
ment) Bill on the Committee stage in the House of Lords was 
moved by the Lord Chancellor. He described it as a very 
formidable and complicated amendment, but necessary in order 
to fulfil a promise made by the Government in another place to 
extend the benefit of payments under the War Damage Act to 
owners of rent-charges. The present proposal was that a rent- 
charge owner should only come in, first, if his security had 
depreciated to a point below his rent-charge ; secondly, if he 
could show that rebuilding was unlikely ; and thirdly, on the 
terms of giving up a right to so much of his rent-charge as was 
represented by the payment which he received. The reason for 
the elaborateness and length of the provision was that a particular 
area over which a rent-charge might apply was by no means 
necessarily the same area which was dealt with as a unit under 
this Bill. The amendment was agreed to. An amendment 
designed to give relief to housing associations from war damage 
contribution was rejected on a division. VISCOUNT MAUGHAM 
then moved an amendment designed to extend the principle of 
s. 25 of the War Damage Act to other mortgages than those with 
which it at present deals. His lordship argued that it was not 
fair or just that the mortgagor’s right to part of the contribution 
from the mortgagee should be confined within its present limits. 
There was no reason why shop property should be ruled out, and 
the purpose for which the mortgage was created was. wholly 
irrelevant. To be fair to the mortgagors, regard must be had to 
the fact that the persons predominantly interested were the 
mortgagees. After some debate the Lord Chancellor urged that 
if legal mortgages were included in the ambit of the clause, 
equitable mortgages, bankers’ charges and debentures could not 
be excluded. There were, moreover, administrative difficulties 
in the way of valuation, where a bank had a legal mortgage on a 
particular property, as well as a number of other securities. In 
reply, VISCOUNT MAUGHAM denied that any question of valuation 
would arise, as the bank would not put a wrong value on a 
property, as the amount affected the stamps. On a division 
the amendment was rejected. 


New Salvage Order. 

On 20th July the Salvage of Waste Materials (No. 3) Order 
came into force. It is now an offence except under a licence ‘or 
direction issued by the Ministry of Supply to destroy, throw away 
or abandon any rag, rope or string. In particular, it is an offence 
to put any rag, rope or string in a refuse bin or other receptable 
used for domestic or trade refuse, or to cause or permit any rag, 
rope or string awaiting, or in the course of collection or sale, 
to be or become mixed with any material or article other than 
rag, rope or string. It is, however, permitted to use rags, rope 
or string for manufacturing purposes, or for the purpose of saving 
property from immediate danger of destruction by fire. <A 
maximum fine of £100 or three months’ imprisonment or beth 
may be imposed on summary conviction, and on conviction on 
indictment a maximum fine of £500 or two years’ imprisonment or 
both. In the order ‘“ rag’’ means any worn-out, disused, 
discarded or waste fabric, material or article made wholly or 
mainly from wool, cotton, silk, rayon, flax, ramie, jute, hemp, 
manilla or sisal or from any mixture thereof, but does not 
include any fabric material or article which is injurious to health 
or otherwise offensive ; and ‘‘ rope or string ’’ means any rope, 
string, twine or other similar material made wholly or mainly 
from hemp, manilla, sisal, flax, ramie, jute, cotton, silk or rayon 
or from any mixture thereof, or any article made wholly or mainly 
from such rope, string, twine or other material. The Ministry 
of Supply has stated that it is important that rags should be kept 
as clean and dry as possible, and recommends that old floor cloths 
and other dirty rags should be rinsed out and dried before putting 
them with clean rags for salvage, and that rag bags should be 
kept. There is no reason to suppose that housewives generally 
are so forgetful of their patriotic duties as to bring even the 
indirect benefit of conducting police court defences to their 
professional advisers. Whether solicitors can succeed in discover- 
ing rags, rope and string for salvage in their offices is a question 
to which a “ dusty answer’’ may be given. Old _ solicitors’ 
gowns, like old soldiers, never die, but only fade away, and no 
lawyer worthy of the name would dream of destroying white, 
green or red tape, which is the nearest approach to rope or string 
which he habitually uses. Red tape, it is true, frequently 


disappears, especially in court, but only, it must be admitted, 
by reason of an absent-minded kleptomania which cannot be 
dignified by the name of stealing, into other lawyers’ private 
hoards. 


Nevertheless, all lawyers are now doing their duty 








valiantly with regard to paper saving, and they will need no 
extra spur to add to their economies in and salvage of rags, rope 
or string. 


Fuel Economy. 

ANOTHER new economy order which came into force on the 
same day (20th July) is the Control of Fuel Order, 1942. The 
Minister of Fuel and Power may now issue specific directions 
with regard to the quantity and type of fuel to be supplied for 
consumption on different kinds of premises and for different 
kinds of persons. These directions may also specify the purposes 
for which or the circumstances in which the fuel is to be supplied 
or consumed and may specify periods during which its supply or 
use is prohibited. Any existing statutory or other obligation 
which binds a public utility undertaking is relaxed to whatever 
extent may be necessary to enable the undertaking to comply 
with the terms of a direction. Police constables, or any person 
or class of persons authorised by the Minister for the purpose, 
may enter and inspect premises and inspect and test fuel fittings 
and appliances for the purpose of securing compliance with 
directions given under the order. ‘ Fuel”’ means coal, coke, 
paraffin oil, gas, electricity, liquid fuel (such as gas oil, diesel oil, 
pitch, creosote, etc.), wood fuel, candles, night lights, and any 
other kinds specified in a direction by the Minister. Fuel 
used to propel road vehicles is not included. The effect, 
it will be seen, is to introduce a sort of modified rationing 
in places where it is most required, such as public waiting 
rooms, hotel lounges, shop windows, and even, perhaps, 
local police courts, public libraries and other local authority 
buildings. The powers given to the police under the order 
enable the existing organisations to be employed in enforcing 
any rationing which may be applied, instead of a new army of 
officials having to be created, as was at first feared. There are 
many directions in which new fuel economies may be achieved 
without detriment to public or private health, and such minor 
burdens as it may be necessary to impose will be borne with a 
good heart. 


Recent Decisions. 

In R. v. Governor of Brixton Prison, ex parte Lannoy, on 
9th July (The Times, 10th July), the Court of Appeal (The Master 
of the Rolls, MACKINNON and GoppDARD, L.JJ.), in a case in which 
a Belgian national had embarked at Lisbon in October, 1940, for 
the Belgian Congo via Angola, and his ship had been stopped by a 
British destroyer and he had been taken aboard and detained and 
finally landed by a Dutch steamer at Avonmouth, where he was 
handed over to the immigration officer, who placed him under 
arrest, as he was later informed, under art. 3 (4) of the Aliens 
Order, 1920, pending inquiries, and an order under Art. 5 (a) of 
the 1920 Order was later made directing his detention, and a 
question of costs of a writ of habeas corpus turned on the validity 
of the earlier detention by the immigration officer, held that as the 
immigration officer had power to refuse leave to land, he had acted 
within his powers in art. 3 (4) in placing the Belgian national 
under arrest. 

In Carter vy. S.U. Carburetter Co., Ltd., on 13th July (The Times, 
14th July), the Court of Appeal (the Master of the Rolls, 
MACKINNON and GODDARD, L.JJ.) held that a limited company 
was entitled to the benefit of the provisions of the Rent Restrictions 
Acts relating to standard rent, and the peculiar position of 
statutory tenants had no relevance where the court was concerned 
with a contractual tenancy held by a limited company. 

In Knight v. Guildford Corporation on 15th July (The Times, 
16th July), Hitpery, J., held that the plaintiff’s contract of 
employment as borough engineer and surveyor of the defendant 
corporation was frustrated and came to an end on 26th May, 
1940, as a result of his detention on that date under reg. 1B of 
the Defence (General) Regulations, 1939. 

In Gold v. Essex County Council on 15th July (The Times, 
16th July), the Court of Appeal (the Master of the Rolls, 
MacKINNON and GoppARD, L.JJ.) held that the Essex County 
Council was liable for the negligence of a radiographer in treating 
the plaintiff for warts, on the ground that the obligation assumed 
by the hospital was to treat the plaintiff by the hand of the 
radiographer with the apparatus provided. The court explained 
the effect of Hillyer v. St. Bartholomew’s Hospital Governors (1909) 
2 K.B. 820. 

In In re Waring, deceased, Westminster Bank, Lid. vy. Awdry. 
on 16th July (The Times, 17th July), the Court of Appeal 
(the Master of the Rolls, MACKINNON and Luxmoorg, L..JJ.) 
held that where a will and codicil were dated and executed 
before 3rd September, 1939, the provisions therein of the character 
specified in s. 25 of the Finance Act, 1941, were ‘“‘ made before 
the 3rd day of September, 1939” within the meaning of that 
section, notwithstanding that they did not come into operation 
until the testator’s death on 3rd August, 1940. 

In Slawson, V. v. Slawson, A. J. M., on 16th July (The Times, 
17th July), BucKNILL, J., held that an offer by a wife who had 
deserted her husband to return to him as housekeeper on con- 
dition that there should be no marital relations between them, 
did not terminate the desertion, as it was an unreasonable 
condition which the husband could not be expected to accept. 
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Procedure in 1941. 


Review of the Year. 


OveR a score of practice points upon procedure in the King’s 
Bench Division arising out of decisions in 1941, call for comment. 
They are of character most diverse : of jurisdiction, and service, 
and discovery ; of payment into court ; of the onus of proof and 
miscellaneous other matters. What are the limits of the jurisdic- 
tion of the National Arbitration Tribunal ? (Ka parte Bolton 
Corporation.) A claim based upon the negligence of a professional 
man should not be referred to an Official Referee unless prolonged 
examination of accounts or scientific or local investigation renders 
it necessary (Osenton & Co. v. Johnston). May the court during 
time of war entertain an action on behalf of an enemy alien ? 
(Weiner v. Central Fund for German Navy.) Or an action on 
behalf of a person or company resident in enemy-occupied 
territory ? (Re N.V. Scheepvaart and Sovfracht.) The stay ‘“ on 
usual terms ”’ as to serving soldiers has been scotched by the 
Court of Appeal (Bell v. Walker). An insurance company, even 
though, under the policy, it has control of litigation thereunder, 
is not a party to a running-down action by the assured against a 
third party (Murfin v. Ashbridge & Martin). The decision of the 
Court of Appeal that constructive service (by notice in a news- 
paper) was not permitted by the law against an alien in an 
enemy-occupied country (Churchill & Co. v. Lonberg) was 
overcome by a new rule of Court (R.S.C., Ord. IX, r. 148). The 
principles of the exercise of discretion to permit service out of the 
jurisdiction were considered in a complicated case (Ocean 
Steamship Co. v. Queensland Wheat Board). The Court of Appeal 
examined in valuable judgments, questions of general importance 
upon pleadings—the amendment of an evasive pleading, and 
the ordering of particulars of a negative pregnant with an 
aflirmative allegation (Pinson v. Lloyds & National Provincial 
Foreign Bank, Ltd.). Particulars will not be ordered if the grounds 
of detention are under Defence (General) Regulations, reg. 18B 
(Liversidge v. Anderson). As long as an action is in existence, 
time can be extended, even if the time-limit in the conditional 
leave to defend has expired (Munley Estates, Ltd. v. Benedek). An 
affidavit by one of His Majesty’s Ministers that a document is 
“ privileged ”’ from production because its production would be 
contrary to the public interest is conclusive ; the court will not 
inspect the document for itself (Duncan v. Cammell Laird & Co., 
Lid.). Money paid into court cannot, as of right, without leave, 
be withdrawn by the payor (Cumper v. Pothecary). An order 
made in ignorance of essential facts will be set aside regardless 
of the merits (Fishmongers’ Company v. Donington Finance Co., 
Lid.). Where frustration. is pleaded, the onus of proving fault 
is upon the party alleging it (The Constantine Case; The 
Kingswood). The admissibility of a written statement by a 
deceased person, the plaintiffs’ employee, while proceedings were 
pending, was rejected under the Evidence Act, 1938 (Plomien 
Fuel Economiser Co., Ltd. v. National Marketing Co.). A barrister 
should not act as counsel and witness in the same case (Hx parte 
Ezekiel). The Court of Appeal reaffirmed the practice of refusing 
to rule on a submission of no case unless counsel for the defendants 
intimates he is going to call no evidence (Laurie v. Raglan Building 
Co.). A ease should not, as a matter of course, be tried upon an 
agreed medical report ; where prognosis is important, the doctor 
should be called (Proctor v. Peebles, Ltd.). An application 
cannot be made ea parte to transfer proceedings from the county 
court to the Chancery Division (Portman v. Roskill & Sons). 
Where a stay of execution has been passed and entered, the terms 
can only be varied on appeal (Re V.G.M. Holdings, Ltd.). No 
claim in interpleader where the value of the goods is less than £20 
will lie without leave of the county court judge (Crocker v. 
Hadley). A solicitor has a charge at common law for his costs 
upon property or funds recovered (Campbell v. Campbell & Lewis). 
Solicitors’ costs incurred in negotiating compensation for land, the 
possession of which is taken in the exercise of emergency powers, are 
not recoverable as part of compensation under s. 2 of the Com- 
pensation (Defence) Act, 1939 (Rhodes v. Secretary of State for War). 
I. Jurisdiction. 

National Arbitration Tribunal. 

A dispute between a municipal corporation and a trade union 
of local government officers, who claimed that where employees 
of a certain local authority were “ called up ”’ for service or in 
civil defence units, the corporation should be bound, as a condition 
of this service, to make up the difference between their service 
pay and their previous civil pay, cannot be referred to the National 
Arbitration Tribunal under reg. 58AA of the Defence (General) 
Regulations, 1939, and the National Arbitration Order, 1940 
(S.R. & O., 1939, No. 1305), art. 2. The Local Government 
Staffs (War Service) Act, 1939, s. 1, gives local authorities a 
discretion to ‘‘ make up” the pay of their officers when they are 
called up. An order compelling the corporation to submit 
to arbitration might deprive them of this discretion, and was 
ultra vires (R. v. National Arbitration Tribunal ; Ex parte Bolton 
Corporation (1941), 1 All E.R. 413; 2 All E.R. 800: Court of 
Appeal, reversing Divisional Court, Atkinson, J., dissenting). 

Such a dispute is probably not a ‘‘ trade dispute ”’ nor are the 
officials of the corporation ‘‘ workmen.” 





Official Referees. 

Where, in an action, a professional man, e.g., a surveyor, is 
charged with serious negligence or incompetence in his professional 
capacity, the action should not be referred to an Official Réferee 
under s. 89 (b) of the Judicature Act, 1925, unless the plaintiff 
proves that the action requires a prolonged examination of 
documents or a scientific or local examination which could not 
conveniently be conducted by the court through its ordinary 


officers. From an Official Referee no appeal lies on findings of 
fact; in a case like this the findings of fact would be vital. That 
technical matters are involved does not justify reference. Where 


a judge, in making an interlocutory order, has created ‘a 
reasonable danger of injustice,” the appellate court is entitled 
to reverse the decision ; the discretion of the appellate court is 
then substituted for the decision of the judge (Osenton & Co. v. 
Johnston (1941), 2 All E.R. 245). See the speech of Lord 
Wright, pp. 253-257, in particular at pp. 256 and 257. 

(T'o be continued.) 





A Conveyancer’s Diary. 
Trusts for Sale. 


APART from absolute and beneficial ownership the tenure of land 
by trustees for sale is, I suppose, the commonest sort of holding 
to-day. In almost all cases the device works smoothly, but 
occasionally one comes on a case of disagreement where it becomes 
necessary to consider the rights of the parties. Some trusts for 
sale are statutory and some are express, but certain obligations 
and rights are common to all trustees for sale. They are mostly 
to be found in the fasciculus of the Law of Property Act beginning 
with s. 23, but it must be borne in mind that the statutory pro- 
visions are in no way a comprehensive statement of the position 
of trustees for sale. In this, trusts for sale differ from the modern 
arrangements for settled land, in that those latter arrangements 
are the creation of the Settled Land Act, 1925, which therefore 
sets them out in full. Trusts for sale, as a piece of conveyancing 
machinery for making settlements, were invented by conveyancers 
and have been merely improved by statute. 

A trust for sale is a trust to sell the land imposed on the persons 
having the legal estate. That is, of course, a truism, but it is one 
that is often forgotten (similarly, it was necessary for Lord 
Macnaghten in one famous case to point out that income tax is 
a tax on income). Of course, a purchaser from trustees for sale 
does not get a good receipt for the purchase-money except from 
a trust corporation or from two or more individual trustees for 
sale (L.P.A., s. 27 (2)). But that does not alter the fact that 
land vested in a single trustee for sale is validly held on trust 
for sale, so that all the incidents of land so held attach to it. 
The sole trustee for sale remains under a duty to sell, and since 
he cannot give an effective title to a purchaser without the 
appointment of a colleague, it is his duty to procure a colleague 
before the moment arrives at which title has to be made. In the 
meantime, however, he can do anything which a trustee for sale 
can do without entering the field covered by s. 27 (2). Thus, 
I see no reason why he should not partition the land under 
s. 28 (3), or under some specific power, and he can manage the 
land and make tenancies and leases, provided no capital money 
arises (as it weuld do if he were to take a fine). A legal estate 
can vest in him under the rules for the vesting of land held by 
tenants in common (Re Myhill [1928] Ch. 100). Presumably, also, 
there is nothing to prevent the vesting in a sole trustee for sale 
of land held by such trustee as security where the equity of 
redemption is barred by the statutes of limitation or by fore- 
closure (s. 31 (1)). And if that is correct, it would follow that 
a sole trustee for sale can bring proceedings, since foreclosure 
necessitates proceedings. Likewise, a sole trustee for sale can, 
beyond doubt, exercise the power to delegate his functions which 
is conferred by s. 29. 

But, throughout, the trustee for sale has a primary duty to 
sell. This is, of course, a duty in the nature of a trust, and 
there are various well-known conditions under which the sale 
must take place so that the beneficiaries may be reasonably 
protected. There is, of course, a statutory power to postpone 
sale and the trustees are not “ liable in any way for postponing 
the sale, in the exercise of their discretion, for an indefinite period ”’ 
(s. 25 (1) and (2)). But this power is only a power, and it will 
only be safe to exercise it in the trustees’ discretion. That 
means that there must be a positive decision of the trustees that 
they will postpone sale and that they must address their minds 
to the making of that decision or to any other decision in the 
course of their duties. Such a decision may, of course, be taken 
by implication, as occurs in the common case where trustees for 
sale use part of the trust fund to buy a house for the tenant for 
life. But there must be a definite decision and it must be the 
decision of all the trustees, since nothing less will displace the 
duty to sell at once. That was laid down quite clearly in Re 
Hilton [1909] 2 Ch. 548, a case concerning personalty but evidently 
applicable also to real estate. The point is a rather important 
one in practice as one quite often gets a case where one trustee 
wants to sell but cannot get the concurrence of his colleagues, 
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His advisers should then point out to those colleagues that it is 
they who are in the wrong in failing to co-operate in selling 
when the body of trustees are not unanimous in a decision to 
retain. If a case like this arises the old-fashioned remedy would 
have been to start proceedings for the execution of the trusts. 
But since 1925 there has been the simpler remedy of an application 
to the court under s. 30, by which, where trustees for sale 
refuse to sell or to exercise any of the powers conferred on them 
by s. 28 ors. 29 (the ordinary statutory powers of management 
and the power to delegate) ‘‘ any person interested may apply 
to the court for a vesting or other order giving effect to the 
proposed transaction or for an order directing the trustees for 
sale to give effect thereto.” On such an application the court 
‘may make such order as it thinks fit... The court is not 
bound to order an exercise of the trust for sale, and, indeed, 
actually declined to do so where it thought that such an order 
would be contrary to a bargain made between the parties (Re 
Buchanan-W ollaston {1939| Ch. 217, 738). The power to order 
a sale under s. 30 is also exercisable where it is impossible to 
obtain any consent that is, in the circumstances, necessary to 
the execution of the trust for sale: for an example of such a case, 
see Re Beale {1932] 2 Ch. 15. 

Finally, trustees for sale must have regard to s. 26 (3). This 
is a peculiar provision, and it is obscure how far it applies to 
non-statutory trustees for sale. Its last sentence clearly applies 
it to statutory trusts for sale, but, as regards non-statutory ones, 
it says that the “ subsection shall not apply unless the contrary 
intention appears in the disposition creating the trust.” If the 
word ‘‘ unless’? were “ if,” this clause would make sense. As it 
stands it seems to mean that the subsection is only to apply 
where the trust disposition indicates that it is not to, but that it is 
inapplicable where the trust itself requires that it shall apply. Such 
a provision seems so strange that there almost must be a misprint, 
and in practice trustees for sale, of whatever sort, would be very 
foolish to defy s. 26 (3). The operative provision of the sub- 
section is that ‘‘ trustees for sale shall so far as practicable consult 
the persons of full age for the time being beneficially interested 
in possession in the rents and profits of the land until sale,’ and 
shall give effect to the wishes of a majority (in value) of them 
‘so far as consistent with the general interests of the trust.” 
The obligation is vague enough, but in practice the wise trustee 
will keep in close touch with his adult beneficiaries, and if he 
refuses to comply with their requests, he will be quite clear in his 
own mind why he is doing it. 








Obituary. 


Sr ARTHUR KIRWAN AGAR. 

Sir Arthur Kirwan Agar, Chief Justice of British Honduras 
from 1936 to 1940, died recently at Springfield, Dominica, aged 
sixty-four. He was educated at Brighton College, and was 
called by Gray’s Inn in 1919. He entered the colonial legal! 
service in 1920, and received the honour of knighthood in 1939. 


Mr. W. BANKS. 

Mr. Walter Banks, Barrister-at-law, died on Saturday, 
sth July, aged seventy-eight. He was called by the Inner 
Temple in 1912. 

Mr. R. C. CORK. 

Mr. Robert Charles Cork, solicitor, of Messrs. Keene, Marsland, 
Bryden, Besant, Batham & Cork, solicitors, of 52, Mark Lane, 
£.C.3, died on Wednesday, 15th July. He was admitted in 1888. 


Mr. J. K. PARKER. 

Mr. James Kenyon Parker, solicitor, of Messrs. Wightman, 
Parker & Lockwood, solicitors, of Sheffield, died on Friday, 
17th July. He was admitted in 1889, and for thirty-three years 
was H.M. Coroner for the City of Sheffield and the West Riding 
(Rotherham Division) of Yorkshire. 

Mr. A. PETTITT. 

Mr. Arthur Pettitt, solicitor, of Messrs. Pettitt, Carter & Wade, 
solicitors, of Leeds, died recently, aged sixty-five. He was 
admitted in 1912. 

Mr. H. SALT. 

Mr. Harold Salt, solicitor, of Messrs. Salt & Howard, solicitors, 
of Bournemouth, died on Tuesday, 7th July, aged sixty-eight. 
He was admitted in 1896. 


Mr. W. O. C. STUCHBERY. 
Mr. William Owen Cecil Stuchbery, solicitor, of Maidenhead, 
died recently, aged fifty. He was admitted in 1914, and was 
Coroner and Clerk to the Cookham R.D.C. 


Lr.-CoL. G. H. SWIFT. 

Lt.-Col. Geoffrey Herbert Swift, solicitor, of Messrs. Cowling 
and Swift, solicitors, of York, died on Friday, 10th July, at a town 
in the South of England, where he was stationed, aged forty-six. 
He was educated at Uppingham and Trinity College, Cambridge, 
and was admitted in 1926. He joined the Medium Brigade 


Territorial Artillery, and when the unit was converted into an 
anti-tank unit he-was given command. 





Landlord and Tenant Notebook. 


The “ Protection” of the Rent, etc., Restrictions Acts. 
THE object of the Rent and Mortgage Interest Restrictions Acts, 
1920 to 1939, is to restrict the increase of rent and mortgage 
interest ; and the very first section of the 1920 statute starts 
with ‘‘ Subject to the provisions of this Act, where the rent of 
any dwelling-house to which this Act applies, ... has been, 
since the twenty-fifth day of March nineteen hundred and 
twenty, or is hereafter, increased, then, if the increased rent 
exceeds by more than the permitted amount... .,” ete. I 
apologise for stressing this elementary point; but Carter vy. 
S.U. Carburetter Co., Ltd., reported in The Times of 14th July, 
has brought home to us the importance of seeing the rent control 
wood as well as the security of tenure trees. Indeed, the judgment 
could be stated in syllogistic form: No rent of any dwelling- 
house to which the Kent and Mortgage Interest Restrictions Act, 
1939, applies shall be increased save as permitted ; the house let 
by the respondent to the appellants is a dwelling-house to which, 
etc. ; therefore, the rent may not be increased, etc. 

But if one wonders why this reasoning did not appeal to the 
judge of the county court, whose judgment the Court of Appeal 
reversed, one has to remember that the question whether the 
relevant Act applies to a house has often been an arguable one ; 
and it was on this point that the appellate tribunal came to a 
different conclusion. 

The matter arose in this way: The respondent, plaintiff in the 
court below, had let a house to the appellant company for three 
years from Ist October, 1941, at a rent of £150 a year. The 
report states that the standard rent of that house under the 
Increase of Rent, ete., Acts was ‘“ admittedly’? £104, which 
implies that it had once been let. The appellant company 
divided the building into three dwellings, which it let to its 
employees, at rents totalling £150 per year. When the first 
quarter’s rent became due, they offered £24 4s. 4d., and the 
plaintiff claimed £34 18s. 7d. 

Now the headnote to Reidy v. Walker [1933] 2 K.B. 266 states 
tersely : ‘“* Held, that a limited company could not be a tenant 
to whom the Rent Restriction Acts applied, and, therefore, the 
defendant company was not entitled to the protection of those 
Acts.” This decision was approved in Hiller v. United Dairies 
(London), Lid. [1934] 1 K.B. 57 (C.A.); and when the report of 
Carter v. S.U. Carburetter Co., Ltd., informs us that the county 
court judge gave judgment for Mr. Carter, holding that a limited 
company were not entitled to the protection of the Rent, etc., 
Restrictions Acts, it seems likely that His Honour was influenced 
by those authorities. 2 

It has been laid down, as the learned Master of the Rolls 
observed in his judgment, in a number of authorities, that no 
person is entitled to the benefit of the Act unless that person be 
in actual personal occupation of a dwelling-house. These 
authorities would include Haskins v. Lewis [1931] 2 K.B. 1 
(C.A.) and Skinner v. Geary [1931] 2 K.B. 546 (C.A.) as well as 
the two above mentioned. 

In Haskins vy. Lewis an order for possession was sought against 
a tenant who had moved out and sub-let the premises; in 
Skinner v. Geary a similar order was applied for against a tenant 
who had left the house and permitted his sister to occupy it; 
in Reidy v. Walker possession was claimed from a tenant who had 
converted his business into a limited company, assigning to it 
the lease of premises, including a cottage of which possession was 
so sought, which was occupied by a caretaker; and in Hiller 
v. United Dairies (London), Ltd., the defendant company, likewise 
sued for possession on the expiration of their lease, unsuccessfully 
set up occupation by their manager. All these authorities, the 
judgment in Carter vy. S.U. Carburetter Co., Ltd., proceeds, were 
concerned with s. 5, which had the effect of prohibiting a landlord 
from recovering possession from a tenant who was prepared to 
go on paying the standard rent. It gave him a statutory 
tenancy; he had a merely personal right of occupation ;_ it 
followed, as a logical consequence, that no limited company 
could claim the benefit of that part of the Act. 

But there was no limitation on the word “ tenant” in s. 1; 
no question of statutory tenancy ; and, in view of King v. York 
(1919), L.J.K.B. 839 (‘‘the Act applies to houses, not to 
tenants ’’), the excess rent was irrecoverable. 

No doubt the mistake made by the court. below can be partly 
attributed to our loose thinking or talking when we think or talk 
about protection. Protection from what ? It is certainly clear 
that, while the expression is freely used in the authorities 
mentioned, the learned judges concerned mean thereby protection 
from being turned out. 

The object of the Acts has often been discussed in judgments, 
notably those of Scrutton, L.J., and I think it is fair to say that 
the legislation can be considered first and foremost as a price 
control scheme of the type with which we are now so familiar. 
The security of tenure provisions are then seen to be ancillary to 
those restricting increases of rent; without them, houses might— 
to use an expression of the learned Lord Justice to whom I have 
just referred—be withdrawn from circulation, and this would defeat 


' the object of counteracting the economic effects of the shortage. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

20 July.—On the 20th July, 1734, ‘“‘ two proclamations were 
published, one for putting in execution the laws against pulling 
down turnpikes, promising a reward of £50 more than allowed by 
Act of Parliament to anyone apprehending an offender; the 
other for apprehending Henry Rogers and his accomplices 
concerned in the murder of Thomas Wolston and William 
Carpenter and riotously opposing Stephen Tillie, Undersheriff 
of Cornwall, who by a writ of assistance issued out of Chancery 
was endeavouring to eject the said Rogers and to put Anne 
Rogers and her assigns into possession.”’ 

21 July.—John Dramatti, a Frenchman of Saverdun in Foix, 
emigrated and after serving as a cavalryman under the Elector 
Frederick of Brandenburg, afterwards first King of Prussia, 
came to England and was admitted to the household of Lord 
Haversham. Then he joined a regiment which was_ shortly 
ordered to Ireland. When he returned to civilian life he looked 
about for a wife to help him to settle down, and falling in with a 
widow of fifty odd, who held herself out as having a great fortune 
and being allied to the French royal family, he married her. 
As she turned out to be neither rich nor noble, he went back to 
Lord Haversham’s service. She grew jealous and quarrelled 
when they met. One day, while he was going from Hyde Park 
Corner to Chelsea, she pursued him and seized him by his neck- 
cloth. He first beat her off with his cane and finally ran her 
through with his sword. ‘To account for the blood on his clothes 
he told his fellow servants a story of his having been attacked by 
two robbers, but when the body was found in a ditch he confessed 
his crime. He was hanged at Tyburn on the 21st July, 17038. 

22 July.—After his exploit of 1780 in raising a mob which 
burned and looted in London unchecked for days, Lord George 
Gordon continued to get into trouble with ingenious diversity. 
In 1786 he was excommunicated by the Archbishop of Canterbury 
for refusing to give evidence in an ecclesiastical suit. In 1787 he 
was convicted of libelling the Queen of France, the French 
ambassador and the administration of justice in England, but 
was allowed to escape to Holland. However, the French 
Government made representations and the following notice was 
served on him: ‘* My Lord George Gordon, by order of the high 
esteemed lords the burgomasters of Amsterdam you are to leave 
this city within the space of twenty-four hours.’ He was 
escorted to the boat by a file of soldiers and arrived at Harwich 
on the 22nd July, 1787. He was sentenced to five years’ 
imprisonment in Newgate. 

23 July.—On the 23rd July, 1798, Mr. Oliver Bond was tried 
in Dublin on a charge of treason. He was accused of being 
concerned in the great rising of that year and the chief witness 
against him was Thomas Reynolds of Kilkea Castle, a silk mercer 
who had long been a United Irishman, but had now come into 
the open as a well-rewarded informer. The great Curran who 
heroically defended the prisoner in a court filled with a 
threatening crowd of soldiers in arms attacked the credit of this 
man with merciless sarcasm but in vain. Bond was convicted 
and died in prison, some said of apoplexy, others by murder. 

24 July.—Margaret Hughes was hanged at Canterbury on the 
24th July, 1799, for poisoning her husband. A _ temporary 
gallows had been erected on a platform about 10 feet from the 
ground on the north side of the West Gate. She received the 
Sacrament and joined fervently in the devotions. After the 
drop her body was left hanging for an hour before being given 
to the surgeons for dissection. 

25 July.—On the 25th July, 1460, George Neville, Bishop of 
Exeter and afterwards Archbishop of York, received the Great 
Seal as Chancellor and carried it to his house in the Strand where 
Essex Street now stands. His brother was that Earl of Warwick 
called ‘* The Kingmaker,’” who played so varied a part in the 
Wars of the Roses and he too, when he died in 1476, had proved 
his deceit and fickleness. He was Chancellor till 1467. 

26 July.—Few now remember the terror exercised by the 
Anarchists towards the end of the nineteenth century. An 
extraordinary incident in their campaign centred round the 
Restaurant Véry in the Boulevard Sebastopol in Paris. Revachol, 
one of their leaders, who had attained almost legendary fame, 
was surprised by a waiter there and arrested in March, 1892. He 
was duly charged with murder, but on the eve of the day fixed 
for his trial a great explosion wrecked the restaurant, fatally 
injuring the proprietor and his wife. They had been warned 
beforehand, but the police were powerless to protect them. The 
lesson was not lost on the jury who gave Revachol the benefit of 
a finding of extenuating circumstances. Twe years later, on the 
26th July, 1894, another Anarchist named Meunier was tried 
for complicity in this explosion, having been caught in London 
at Victoria Station. He was found guilty, likewise with 
09a circumstances, and sentenced to penal servitude 
or life. 


, 


Mr. Mortimer Rooke, solicitor, of Chippenham, and of Clement’s Inn, 
W.C., left £84,400, with net personalty £75,155. 











Our County Court Letter. 
Decisions under the Workmen’s Compensation Acts. 


Injury to Hand in two Accidents. 

In Little v. Midland Employers’ Mutual Association, Ltd., and 
Forest of Dean Stone Firm, Ltd., at Monmouth County Court, the 
applicant was. a-crane driver, aged fifty-eight, and had been 
driving cranes for twenty-eight years. In February, 1939, he 
had injured his thumb while working for the United Stones Firm, 
Ltd. This company had ceased to exist, but the first respondents 
were their insurers. Owing to the thumb turning septic, two 
operations were performed, but the applicant resumed work in 
March, 1940. In November, 1940, while working for the second 
respondents, the applicant injured the back of the same hand, 
which caught in a cog wheel. The back of the hand had since 
healed, but the applicant had not a proper grip, owing to the 
thumb injury. His doctor’s evidence was that the present 
condition was not due to the November accident. The medical 
evidence for the first respondents was that the applicant had been 
advised to go back to work, as the accident had affected his 
nerves. The second accident, however, had lighted up the whole 
trouble and his employers at that date were therefore liable. 
The medical evidence for the second respondents was that the 
back of the hand was healed, but the thumb was stiff. The grip 
of the hand was good, but could not be locked by using the 
thumb. His Honour Judge Thomas held that there was no 
connection between the two accidents. The present condition 
was due to the first accident. An award was made for the 
applicant against the first respondents of £1 9s. 3d. a week from 
the 16th December, 1940, to the 28th February, 1941. Thereafter 
the amount was reduced to 9s. 3d. per week, continuing, on the 
basis of partial incapacity. Costs were awarded to the second 
respondents and to the applicant against the first respondents. 








War Legislation. 

STATUTORY RULES AND ORDERS, 1942. 

Alien. Restriction. Aliens Order, 1920, as subsequently 
amended. Direction, July 3, relating to Members of H.M. 
Military Forces released from Actual Military Duty. 

Apparel and Textiles. Cloth (Making-up and Use) (No. 2) 
Directions, July 4. 

Apparel and Textiles. Cloth (Making-up and Use) (No. 3) 
Directions, July 9. 

Apparel and Textiles Order, 1942, and Bedding (Manufacture 
and Supply) Directions, 1942. General Licence and 
Direction, July 4, re replacement of goods that have suffered 
War Damage. 

Apparel and Textiles. Household Textiles (Manufacture and 
Supply) Directions, July 8. 

Canal Control Order, July 1. 

Civil Defence Duties (Compulsory Enrolment) (City of 
London) Order, June 27. 

Civilian Clothing (Restrictions) (No. 8) Order, 1942. General 
Licence, July 6. 

Coal Mines. Coal Mining Undertakings Control Order, 
July 9. 

Compensation (Defence) Notice of Claim Rules, July 8. 

Control of Packaging (No. 1) Order, July 9. 

Deduction of Income Tax (Schedule KE) (Amendment 
No. 3) Regulations, July 1. 

Emergency Powers (Straits Settlements Defence) Order in 
Council, July 1. i 

Fire Prevention (Business Premises) (No. 2) Order, July 4. 

Fire Prevention (Historic Buildings) Order, July 8. 

Food (Transport) Order, 1941. Directions, July 11. 

Goods and Services (Price Control). Price-Controlled Goods 
(Restriction of Resale) (No. 2) Order, 1942. General 
Licence, June 26. 

Ministry of Works and Planning (‘Transfer of Powers) 
(No. 1) Order in Council, July 1. 

National Health Insurance and Contributory Pensions 
(Transitional) Amendment Regulations, June 1. 

Navigation Order No. 15, July 6. 

Police, England and Wales. Police Regulations, July 1. 

Police, England and Wales. Police (Women) Regulations, 
July lL. 

Purchase Tax (Exemptions) (No. 3) Order, July 7. 

Relief from Double Excess Profits Tax (British Guiana) 
Declaration, 1942. Order in Council, July 1. 

Salvage of Waste Materials (No. 3) Order, July 9. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 11) Order, July 7. 

Weights and Measures (Amendment No. 4) Regulations, 
June 30. 

Workmen’s Compensation (Industrial Diseases) Order, 
July 2. 


No. 1367. 


K.P. 1304. 
K.P. 1305. 


K.P. 1328. 


K.P. 1292. 


E.P. 1327. 
K.P. 1269. 


K.P. 1330. 
E.P. 1351. 
No. 1349. 
E.P. 1366. 
No. 1324. 
E.P. 1374. 
E.P. 1331. 
E.P. 1352. 
K.P. 1371. 
No. 1244. 
No. 1313. 
No. 1350. 
E.P. 1344. 
No. 1345. 
No. 1346. 


No. 1314. 
No. 1311. 


K.P. 1360. 
No. 1277. 


No. 1278. 
No. 1326. 
STATIONERY OFFICE. 


List of Statutory Rules and Orders. Period Ist January to 30th June, 
1942. 6d. (8d.) 
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Notes of Cases. 
CHANCERY DIVISION. 
Re Sun Life Assurance Society v. Relton. 
Uthwatt, J. 2nd June, 1942. 

Emergency legislation—M ortgage—M ortgagee purchases equity of redemption 
—Whether leave necessary before possession taken—Courts (Emergency 
Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 8. 1 (2). 

Adjourned summons. 
By two mortgages, dated the 28th June, 1934, the defendant charged 

a freehold dwelling-house at Whitstable and a policy on his life in favour of 

the plaintiff society to secure £640 repayable by instalments. The 

defendant became in arrears with his instalments and in December, 1940, 

he vacated the premises. In October, 1941, he wrote to the plaintiffs asking 

them to purchase the equity of redemption in the property as he stated he 
was unable to keep up the payments. They agreed to purchase it for £15 
and to release the defendant from all liability under the mortgages and to 
indemnify him against a heavy road charge. ‘The defendant accepted this 
offer and executed a conveyance in favour of the plaintiffs which, however, 
had not been handed over to them. The plaintiffs by this summons under 
the Courts (Emergency Powers) Act, 1939, asked that they might be at 
liberty to exercise any remedy which was available to them in respect of the 
mortgaged premises. The plaintiffs contended that on the completion of 
the conveyance to themselves they would be entitled to take possession of 
the mortgaged premises or realise the same without the necessity of obtaining 
the leave of the court, the decision of the Court of Appeal in Smart Bros., 

Ltd. v. Ross [1942] Ch. 158; 86 So. J. 20, being distinguishable. 
Uruwartrt, J., said that where under the Courts (Emergency Powers) Act, 

1939, a plaintiff mortgagee asking for leave to exercise his powers, contended 

that on the true construction of the Act no leave was required, he must 

raise the question of construction in a summons inter parties. He, the 
learned judge, would give leave to amend the present summons, so as to 
raise the question in issue. Dealing with the amended summons, he said : 

The question here was whether, on the true construction of the Act of 1939, 

the leave of the court was necessary to enable the plaintiffs to take possession 

of the property sold to them. The bargain between the plaintiffs and the 
defendant was effective and was not impeached. It was contended for the 

plaintiffs that if they took possession they would be merely exercising a 

right incident to their ownership of the property comprised in the mortgages. 

Where the matter res integra, he would accept that argument, but it appeared 

to him that he was precluded by the decision of the Court of Appeal in 

Smart Bros., Ltd. v. Ross, supra, from determining that the case fell outside 

the Act. The leave of the court was therefore accordingly necessary. 
CounsEL.—R. W. Jennings; H. E. Salt (for R. A. A, Walker, on war 

service). 
Soxicirors.—Church, Adams, Tatham & Co. ; R. J. Twyfard & Co. 
[Reported by*Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
R. v. West Middlesex Assessment Committee and Others, 
ex parte Southall Rating Authority. 
Charles, Lewis and Oliver, JJ. 21st April, 1942. 
Rating and valuation—Valuation list—Amendment—Allempt to reopen 
assessments for past years—Powers of assessment committees. 

Application for orders of prohibition. 

Southall rating authority made proposals for amendments of the 
valuation list for the years 1934-5, 1935-6, 1936-7 and 1937-8 in respect 
of hereditaments belonging to the Metropolitan Electric Supply Co. The 
company objected to the proposals, consideration of which was then 
deferred pending determination of legal questions arising out of the 
valuation of the company’s ring trunk main which passed through several 
rating areas. Macnaghten, J., having determined those matters (see 
Metropolitan Electric Supply Co. v. Buckingham County Valuation Committee 
[1939] 1 K.B. 601 ; 83 Sox. J. 135), Middlesex county valuation committee 
and the company then, the proceedings on appeal having been settled, 
entered jnto a provisional agreement providing for an average assessment 
for each of the five years 1934-5 to 1938-9 inclusive in each rating area 
concerned. So far as the Southall rating area was concerned, the agreement 
assumed as correct in respect of the company figures for those five years 
which yielded an average rateable value of £9,724. ‘The assessments for 
the first four years having been duly determined, the rating authority 
appealed in respect of the fifth year to quarter sessions, who increased the 
assessment for that year to £14,966. The valuation committee, being of 
opinion that that figure would operate unfairly in favour of Southall rating 
authority as against the other rating authorities concerned in the pro- 
visional agreement, in that it would result, among other things, in a higher 
average for Southall than £9,724, asked the West Middlesex assessment 
committee to reopen the question of the company’s assessments for the 
first four years in question. Southall rating authority thereupon made 
these applications to prohibit the valuation and assessment committees 
respectively from proceeding with or entertaining that request. 

CHARLES, J., said that the question was whether the assessment committee 
had power to reopen past assessments in order, as they said, to do justice 
between interested parties. Section 26 of the Union Assessment Committee 
Act, 1862, gave unrestricted powers to assessment committees, and, having 
regard to that Act and the amending Act of 1864, Veasey v. Beardsley and 
Sons, Ltd. (1924), 23 L.G.R., and Kingston Mill (Stockport), Lid. v. Owen 
(1928), 93 J.P. 58, could only have been decided as they were. The statute 
now material, however, was the Rating and Valuation Act, 1925, and the 
powers which it gave to, or took from, assessment committees had to be 





considered. Section 26 of the Act of 1862 was repealed, and deliberately 
not re-enacted, by the Act of 1925, by which the powers of assessment com. 
mittees had been greatly restricted. The general power given by s. 26 of the 
Act of 1862 had been replaced by a series of precise directions to assessment 
committees in the Act of 1925. The power given to assessment committees 
by s. 30 of that Act at any time to correct arithmetical or clerical errors 
in the valuation list would have been unnecessary if the powers given by 
s. 26 of the Act of 1869 still remained to them. That was the only kind 
of alteration which assessment committees could now make of their own 
motion. The validity of the-two cases referred to above was doubtful 
having regard to the Act of 1925. The orders sought must be made. 

Lewis and OLIver, JJ., agreed. 

CounseL: Harold Williams ; Montgomery, K.C., and Scott Henderson ; 
Squibb (company). 

Soricrrors: Sharpe, Pritchard & Co., for the Town Clerk, Southall; 
H. G. Greenwood, Ealing; C. W. Radcliffe ; Sydney Morse & Co. 

(Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Cohen and Another v. Black. 
Charles, Lewis and Oliver, JJ. 23rd April, 1942. 

Criminal law—Loitering with intent—Arrest of suspected person—Antecedent 
facts giving rise to suspicion—Observations of several police officers pooled 
—Vagrancy Act, 1824 (5 Geo. 4, c. 83), 8. 4. 

Appeal by case stated from a decision of London quarter sessions. 

The appellants, Hyman Cohen and Robert Cole, were convicted at 
Thames Police Court on an information preferred against them by the 
respondent, Detective-inspector Black, charging them for that they “ on 
March 29 [1941] at Stepney, being suspected persons, did loiter about in 
certain streets . . . with intent to commit a felony, contrary to s. 4 of 
the Vagrancy Act, 1824.” London quarter sessions dismissed their appeal. 
The following facts were established at the hearing before quarter sessions : 
On the 27th-28th March, 1941, Cohen tried to sell certain material to one 
Collins, who, suspecting the property to be stolen, informed the police, 
thereafter acting on their instructions. On the 29th March, by arrange- 
ment, Cohen called at Collins’ shop to take him to the place where the goods 
were. Observation was kept by Black and two other officers called 
Goddard and Hearn. The two appellants were seen to get out of a Ford 
motor van in Whitechapel High Street, and with them was one Flint, who 
was afterwards convicted with them. Black heard Flint say, ‘“ Get him 
out to the van with the money.” Black then saw Cohen enter Collins’ 
shop and soon afterwards they left the shop together. Goddard then saw 
Cole go to the van and Flint hand him a box spanner with flex attached, 
whereupon Cole jumped into the back of the van and placed himself behind 
the curtain. Later Cohen joined Cole and Flint in the van, and Goddard 
heard Cohen say, “ I have tried to get him out of the shop with £200,” and 
Cole say, “‘ See what pocket he puts the poke in.” Hearn heard Cohen say, 
““T have got to be careful with him, but I think he will fall for it.” The 
van stopped near Collins’ shop and Cahen went in. When he came out 
he re-entered the van, which was followed by police officers. Soon after- 
wards it pulled up, Cohen alighted, and he, Cole and Flint were arrested. 

Cuar.es, J., referred to Greer, L.J.’s judgment in Ledwith v. Roberts 
[1937] 1 K.B. 232, at p. 245; 80 Sox. J. 912, and that of Avory, J., in 
Rawlings v. Smith [1938] 1 K.B. 675, at pp. 684, 685; 81 Sox. J. 1024, 
and said that the appeal should be dismissed. 

Lewis, J., agreeing, said that in this class of case there must be the 
necessary element of antecedent factors giving rise to suspicion, which, in 
turn, brought the offender into the category of suspected persons. On that 
principle, which was correctly laid down by Lord Hewart, C.J., in Rawling 
v. Smith [1938] 1 K.B., at p. 685, there was ample evidence to bring thi 
appellants into the category of suspected persons. 

OuiveER, J., said that the principles applicable to the case had been lait 
down clearly by Avory, J., in Hartley v. Ellnor (1917), 86 L.J.K.B. 938 
A person charged with loitering could not be placed in the category 0 
suspected persons merely because a policeman who saw him loitering though 
that he was loitering with intent to commit a felony. The anteceden 
conduct could have taken place on the same day. Hartley v. Elinor, supra 
stood uncriticised for twenty-two years until Ledwith v. Roberts, supra 
the facts of which were quite different because there was only one 
transaction, came before the Court of Appeal. His lordship referred to 
the criticisms of Hartley v. Elinor, supra, made by Greene and Scott, L.JJ5 
in Ledwith v. Roberts, supra, at pp. 255 and 264, and said that those dicta, 
which were obiter, had given rise to a somewhat wide ruling that Hartley 
v. Elinor, supra, was wrong and had been overruled. The complete 
difference in facts between that case and Ledwith v. Roberts, supra, b 
been pointed out by Lord Hewart, C.J., in Rawlings v. Smith, supra. In 
the present case, as in Hartley vy. Elinor, supra, and Rawlings v. Smith, 
supra, there was not one act, but a whole series of acts. Moreover, the 
court were of opinion that when, as here, three police officers had in the 
course of one watching jointly observed one person or set of persons, theif 
joint evidence could be pooled. 

CounseL: G. L. Hardy ; Anthony Hawke. 

Sonicrrors: Hart, Leverton & Co.; Solicitor to Metropolitan Police. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Parliamentary News. 


HOUSE OF LORDS. 
Allied Powers (War Service) Bill [H.C.] . 
Read Second Time. 
Courts (Emergency Powers) Amendment Bill [H.L.]}. 
Read Third Time. 


[2ist July. 


[21st July. 











